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(2) OFHEO intends to refer the debt 
to the Department of the Treasury for 
offset from tax refunds that may be 
due to the taxpayer; 

(3) OFHEO intends to provide infor-
mation concerning the delinquent debt 
exceeding $100 to a consumer reporting 
bureau unless such debt has already 
been disclosed; and 

(4) Before the debt is reported to a 
consumer reporting agency, if applica-
ble, and referred to the Department of 
the Treasury for offset from tax re-
funds, the debtor has 65 calendar days 
from the date of notice to request a re-
view under paragraph (d). 

(c) Report to consumer reporting agen-
cy. If the debtor neither pays the 
amount due nor presents evidence that 
the amount is not past due or is satis-
fied or stayed, OFHEO will report the 
debt to a consumer reporting agency at 
the end of the notice period, if applica-
ble, and refer the debt to the Depart-
ment of the Treasury for offset from 
the taxpayer’s Federal tax refund. 
OFHEO shall certify to the Department 
of the Treasury that reasonable efforts 
have been made by OFHEO to obtain 
payment of such debt. 

(d) Request for review. A debtor may 
request a review by OFHEO if he or she 
believes that all or part of the debt is 
not past due or is not legally enforce-
able, or in the case of a judgment debt, 
that the debt has been stayed or the 
amount satisfied, as follows: 

(1) The debtor must send a written 
request for review to OFHEO at the ad-
dress provided in the notice. 

(2) The request must state the 
amount disputed and reasons why the 
debtor believes that the debt is not 
past due, is not legally enforceable, has 
been satisfied, or if a judgment debt, 
has been satisfied or stayed. 

(3) The request must include any doc-
uments that the debtor wishes to be 
considered or state that additional in-
formation will be submitted within the 
time permitted. 

(4) If the debtor wishes to inspect 
records establishing the nature and 
amount of the debt, the debtor must 
make a written request to OFHEO for 
an opportunity for such an inspection. 
The office holding the relevant records 
not exempt from disclosure shall make 
them available for inspection during 

normal business hours within one week 
from the date of receipt of the request. 

(5) The request for review and any ad-
ditional information submitted pursu-
ant to the request must be received by 
OFHEO at the address stated in the no-
tice within 65 calendar days of the date 
of issuance of the notice. 

(6) In reaching its decision, OFHEO 
shall review the dispute and shall con-
sider its records and any documenta-
tion and arguments submitted by the 
debtor. OFHEO shall send a written no-
tice of its decision to the debtor. There 
is no administrative appeal of this de-
cision. 

(7) If the evidence presented by the 
debtor is considered by a non-OFHEO 
agent or other entities or persons act-
ing on behalf of OFHEO, the debtor 
shall be accorded at least 30 calendar 
days from the date the agent or other 
entity or person determines that all or 
part of the debt is past due and legally 
enforceable to request review by 
OFHEO of any unresolved dispute. 

(8) Any debt that previously has been 
reviewed pursuant to this section or 
any other section of this part, or that 
has been reduced to a judgment, may 
not be disputed except on the grounds 
of payments made or events occurring 
subsequent to the previous review or 
judgment. 

PART 1705—IMPLEMENTATION OF 
THE EQUAL ACCESS TO JUSTICE 
ACT 

Subpart A—General Provisions 

Sec. 
1705.1 Purpose and scope. 
1705.2 Definitions. 
1705.3 Eligible parties. 
1705.4 Standards for awards. 
1705.5 Allowable fees and expenses. 
1705.6 Rulemaking on maximum rate for 

fees. 
1705.7 Awards against other agencies. 
1705.8–1705.9 [Reserved] 

Subpart B—Information Required from 
Applicants 

1705.10 Contents of the application for 
award. 

1705.11 Request for confidentiality of net 
worth exhibit. 

1705.12 Documentation of fees and expenses. 
1705.13–1705.19 [Reserved] 
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Subpart C—Procedures for Filing and 
Consideration of the Application for Award 

1705.20 Filing and service of the application 
for award and related papers. 

1705.21 Answer to the application for award. 
1705.22 Reply to the answer. 
1705.23 Comments by other parties. 
1705.24 Settlement. 
1705.25 Further proceedings on the applica-

tion for award. 
1705.26 Decision of the adjudicative officer. 
1705.27 Review by OFHEO. 
1705.28 Judicial review. 
1705.29 Payment of award. 

AUTHORITY: 5 U.S.C. 504(c)(1). 

SOURCE: 65 FR 26732, May 9, 2000, unless 
otherwise noted. Redesignated and amended 
at 65 FR 81328, Dec. 26, 2000. 

Subpart A—General Provisions 

§ 1705.1 Purpose and scope. 
(a) This part implements the Equal 

Access to Justice Act, 5 U.S.C. 504, by 
establishing procedures for the filing 
and consideration of applications for 
award of fees and other expenses to eli-
gible individuals and entities who are 
parties to adversary adjudications be-
fore OFHEO. 

(b) This part applies to the award of 
fees and other expenses in connection 
with adversary adjudications before 
OFHEO. However, if a court reviews 
the underlying decision of the adver-
sary adjudication, an award for fees 
and other expenses may be made only 
pursuant to 28 U.S.C. 2412(d)(3). 

§ 1705.2 Definitions. 
(a) Adjudicative officer means the offi-

cial who presided at the underlying ad-
versary adjudication, without regard to 
whether the official is designated as a 
hearing examiner, administrative law 
judge, administrative judge, or other-
wise. 

(b) Adversary adjudication means an 
administrative proceeding conducted 
by OFHEO under 5 U.S.C. 554 in which 
the position of OFHEO or any other 
agency of the United States is rep-
resented by counsel or otherwise, in-
cluding but not limited to an adjudica-
tion conducted under 12 CFR part 1780. 
Any issue as to whether an administra-
tive proceeding is an adversary adju-
dication for purposes of this part will 

be an issue for resolution in the pro-
ceeding on the application for award. 

(c) Affiliate means an individual, cor-
poration, or other entity that directly 
or indirectly controls or owns a major-
ity of the voting shares or other inter-
ests of the party, or any corporation or 
other entity of which the party di-
rectly or indirectly owns or controls a 
majority of the voting shares or other 
interest, unless the adjudicative officer 
determines that it would be unjust and 
contrary to the purpose of the Equal 
Access to Justice Act in light of the ac-
tual relationship between the affiliated 
entities to consider them to be affili-
ates for purposes of this part. 

(d) Agency counsel means the attor-
ney or attorneys designated by the 
General Counsel of OFHEO to represent 
OFHEO in an adversary adjudication 
covered by this part. 

(e) Demand of OFHEO means the ex-
press demand of OFHEO that led to the 
adversary adjudication, but does not 
include a recitation by OFHEO of the 
maximum statutory penalty when ac-
companied by an express demand for a 
lesser amount. 

(f) Fees and other expenses include rea-
sonable attorney or agent fees, the rea-
sonable expenses of expert witnesses, 
and the reasonable cost of any study, 
analysis, engineering report, test, or 
project that is found by the agency to 
be necessary for the preparation of the 
eligible party’s case. 

(g) Final disposition means the date 
on which a decision or order disposing 
of the merits of the adversary adjudica-
tion or any other complete resolution 
of the adversary adjudication, such as 
a settlement or voluntary dismissal, 
becomes final and unappealable, both 
within the agency and to the courts. 

(h) OFHEO means the Office of Fed-
eral Housing Enterprise Oversight. 

(i) Party means an individual, part-
nership, corporation, association, or 
public or private organization that is 
named or admitted as a party, that is 
admitted as a party for limited pur-
poses, or that is properly seeking and 
entitled as of right to be admitted as a 
party in an adversary adjudication. 

(j) Position of OFHEO means the posi-
tion taken by OFHEO in the adversary 
adjudication, including the action or 
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failure to act by OFHEO upon which 
the adversary adjudication was based. 

§ 1705.3 Eligible parties. 
(a) To be eligible for an award of fees 

and other expenses under § 1705.4(a), a 
party must be a small entity as defined 
in 5 U.S.C. 601. 

(b)(1) To be eligible for an award of 
fees and other expenses for prevailing 
parties under § 1705.5(b), a party must 
be one of the following: 

(i) An individual who has a net worth 
of not more than $2 million; 

(ii) The sole owner of an unincor-
porated business who has a net worth 
of not more than $7 million, including 
both personal and business interest, 
and not more than 500 employees; how-
ever, a party who owns an unincor-
porated business will be considered to 
be an ‘‘individual’’ rather than the 
‘‘sole owner of an unincorporated busi-
ness’’ if the issues on which the party 
prevails are related primarily to per-
sonal interests rather than to business 
interests. 

(iii) A charitable or other tax-exempt 
organization described in section 
501(c)(3) of the Internal Revenue Code, 
26 U.S.C. 501(c)(3), with not more than 
500 employees; 

(iv) A cooperative association as de-
fined in section 15(a) of the Agricul-
tural Marketing Act, 12 U.S.C. 1141j(a), 
with not more than 500 employees; or 

(v) Any other partnership, corpora-
tion, association, unit of local govern-
ment, or organization that has a net 
worth of not more than $7 million and 
not more than 500 employees. 

(2) For purposes of eligibility under 
paragraph (b) of this section: 

(i) The employees of a party include 
all persons who regularly perform serv-
ices for remuneration for the party, 
under the party’s direction and con-
trol. Part-time employees shall be in-
cluded on a proportional basis. 

(ii) The net worth and number of em-
ployees of the party and its affiliates 
shall be aggregated to determine eligi-
bility. 

(iii) The net worth and number of 
employees of a party shall be deter-
mined as of the date the underlying ad-
versary adjudication was initiated. 

(c) A party that participates in an 
adversary adjudication primarily on 

behalf of one or more entities that 
would be ineligible for an award is not 
itself eligible for an award. 

[65 FR 26732, May 9, 2000. Redesignated and 
amended at 65 FR 81328, Dec. 26, 2000] 

§ 1705.4 Standards for awards. 
(a) An eligible party that files an ap-

plication for award of fees and other 
expenses in accordance with this part 
shall receive an award of fees and other 
expenses related to defending against a 
demand of OFHEO if the demand was in 
excess of the decision in the underlying 
adversary adjudication and was unrea-
sonable when compared with the deci-
sion under the facts and circumstances 
of the case, unless the party has com-
mitted a willful violation of law or oth-
erwise acted in bad faith, or unless spe-
cial circumstances make an award un-
just. The burden of proof that the de-
mand of OFHEO was substantially in 
excess of the decision and is unreason-
able when compared with the decision 
is on the eligible party. 

(b) An eligible party that submits an 
application for award in accordance 
with this part shall receive an award of 
fees and other expenses incurred in 
connection with an adversary adjudica-
tion in which it prevailed or in a sig-
nificant and discrete substantive por-
tion of the adversary adjudication in 
which it prevailed, unless the position 
of OFHEO in the adversary adjudica-
tion was substantially justified or spe-
cial circumstances make an award un-
just. OFHEO has the burden of proof to 
show that its position was substan-
tially justified and may do so by show-
ing that its position was reasonable in 
law and in fact. 

§ 1705.5 Allowable fees and expenses. 
(a) Awards of fees and other expenses 

shall be based on rates customarily 
charged by persons engaged in the busi-
ness of acting as attorneys, agents, and 
expert witnesses, even if the services 
were made available without charge or 
at a reduced rate to the party. How-
ever, except as provided in § 1705.6, an 
award for the fee of an attorney or 
agent may not exceed $125 per hour and 
an award to compensate an expert wit-
ness may not exceed the highest rate 
at which OFHEO pays expert witnesses. 
However, an award may also include 
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the reasonable expenses of the attor-
ney, agent, or expert witness as a sepa-
rate item if he or she ordinarily 
charges clients separately for such ex-
penses. 

(b) In determining the reasonableness 
of the fee sought for an attorney, 
agent, or expert witness, the adjudica-
tive officer shall consider the fol-
lowing: 

(1) If the attorney, agent, or expert 
witness is in private practice, his or 
her customary fees for similar services; 
or, if the attorney, agent, or expert 
witness is an employee of the eligible 
party, the fully allocated costs of the 
services; 

(2) The prevailing rate for similar 
services in the community in which the 
attorney, agent, or expert witness ordi-
narily performs services; 

(3) The time actually spent in the 
representation of the eligible party; 

(4) The time reasonably spent in light 
of the difficulty or complexity of the 
issues in the adversary adjudication; 
and 

(5) Such other factors as may bear on 
the value of the services provided. 

(c) In determining the reasonable 
cost of any study, analysis, engineering 
report, test, project, or similar matter 
prepared on behalf of a party, the adju-
dicative officer shall consider the pre-
vailing rate for similar services in the 
community in which the services were 
performed. 

(d) Fees and other expenses incurred 
before the date on which an adversary 
adjudication was initiated will be 
awarded only if the eligible party can 
demonstrate that they were reasonably 
incurred in preparation for the adver-
sary adjudication. 

[65 FR 26732, May 9, 2000. Redesignated and 
amended at 65 FR 81328, Dec. 26, 2000] 

§ 1705.6 Rulemaking on maximum rate 
for fees. 

If warranted by an increase in the 
cost of living or by special cir-
cumstances, OFHEO may adopt regula-
tions providing for an award of attor-
ney or agent fees at a rate higher than 
$125 per hour in adversary adjudica-
tions covered by this part. Special cir-
cumstances include the limited avail-
ability of attorneys or agents who are 
qualified to handle certain types of ad-

versary adjudications. OFHEO will con-
duct any rulemaking proceedings for 
this purpose under the informal rule-
making procedures of the Administra-
tive Procedures Act, 5 U.S.C. 553. 

§ 1705.7 Awards against other agen-
cies. 

If another agency of the United 
States participates in an adversary ad-
judication before OFHEO and takes a 
position that was not substantially jus-
tified, the award or appropriate portion 
of the award to an eligible party that 
prevailed over that agency shall be 
made against that agency. 

§§ 1705.8–1705.9 [Reserved] 

Subpart B—Information Required 
from Applicants 

§ 1705.10 Contents of the application 
for award. 

(a) An application for award of fees 
and other expenses under either 
§ 1705.4(a) and § 1705.4(b) shall: 

(1) Identify the applicant and the ad-
versary adjudication for which an 
award is sought; 

(2) State the amount of fees and 
other expenses for which an award is 
sought; 

(3) Provide the statements and docu-
mentation required by paragraph (b) or 
(c) of this section and § 1705.12 and any 
additional information required by the 
adjudicative officer; and 

(4) Be signed by the applicant or an 
authorized officer or attorney of the 
applicant and contain or be accom-
panied by a written verification under 
oath or under penalty of perjury that 
the information provided in the appli-
cation is true and correct. 

(b) An application for award under 
§ 1705.4(a) shall show that the demand 
of OFHEO was substantially in excess 
of, and was unreasonable when com-
pared to, the decision in the underlying 
adversary adjudication under the facts 
and circumstances of the case. It shall 
also show that the applicant is a small 
entity as defined in 5 U.S.C. 601. 

(c) An application for award under 
§ 1705.4(b) shall: 
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(1) Show that the applicant has pre-
vailed in a significant and discrete sub-
stantive portion of the underlying ad-
versary adjudication and identify the 
position of OFHEO in the adversary ad-
judication that the applicant alleges 
was not substantially justified; 

(2) State the number of employees of 
the applicant and describe briefly the 
type and purposes of its organization 
or business (if the applicant is not an 
individual); 

(3) State that the net worth of the 
applicant does not exceed $2 million, if 
the applicant is an individual; or for all 
other applicants, state that the net 
worth of the applicant and its affili-
ates, if any, does not exceed $7 million; 
and 

(4) Include one of the following: 
(i) A detailed exhibit showing the net 

worth (net worth exhibit) of the appli-
cant and its affiliates, if any, when the 
underlying adversary adjudication was 
initiated. The net worth exhibit may 
be in any form convenient to the appli-
cant as long as the net worth exhibit 
provides full disclosure of the assets 
and liabilities of the applicant and its 
affiliates, if any, and is sufficient to 
determine whether the applicant quali-
fies as an eligible party; 

(ii) A copy of a ruling by the Internal 
Revenue Service that shows that the 
applicant qualifies as an organization 
described in section 501(c)(3) of the In-
ternal Revenue Code, 26 U.S.C. 501(c)(3); 
or in the case of a tax-exempt organiza-
tion not required to obtain a ruling 
from the Internal Revenue Service on 
its exempt status, a statement that de-
scribes the basis for the belief that the 
applicant qualifies under such section; 
or 

(iii) A statement that the applicant 
is a cooperative association as defined 
in section 15(a) of the Agricultural 
Marketing Act, 12 U.S.C. 1141j(a). 

[65 FR 26732, May 9, 2000. Redesignated and 
amended at 65 FR 81328, Dec. 26, 2000] 

§ 1705.11 Request for confidentiality of 
net worth exhibit. 

(a) The net worth exhibit described in 
§ 1705.10(c)(4)(i) shall be included in the 
public record of the proceeding for the 
award of fees and other expenses, ex-
cept if confidential treatment is re-

quested and granted as provided in 
paragraph (b) of this section. 

(b)(1) The applicant may request con-
fidential treatment of the information 
in the net worth exhibit by filing a mo-
tion directly with the adjudicative offi-
cer in a sealed envelope labeled ‘‘Con-
fidential Financial Information.’’ If the 
adjudicative officer finds that the in-
formation should be withheld from 
public disclosure, any request to in-
spect or copy the information by an-
other party or the public shall be re-
solved in accordance with the Freedom 
of Information Act, 5 U.S.C. 552b, and 
the Releasing Information regulation 
at 12 CFR part 1710. 

(2) The motion shall: 
(i) Include a copy of the portion of 

the net worth exhibit sought to be 
withheld; 

(ii) Describe the information sought 
to be withheld; and 

(iii) Explain why the information is 
exempt from disclosure under the Free-
dom of Information Act and why public 
disclosure of the information would ad-
versely affect the applicant and is not 
in the public’s interest. 

(iv) Be served on agency counsel but 
need not be served on any other party 
to the proceeding. 

[65 FR 26732, May 9, 2000. Redesignated and 
amended at 65 FR 81328, Dec. 26, 2000] 

§ 1705.12 Documentation of fees and 
expenses. 

(a) The application for award shall be 
accompanied by full and itemized docu-
mentation of the fees and other ex-
penses for which an award is sought. 
The adjudicative officer may require 
the applicant to provide vouchers, re-
ceipts, logs, or other documentation 
for any fees or expenses claimed. 

(b) A separate itemized statement 
shall be submitted for each entity or 
individual whose services are covered 
by the application. Each itemized 
statement shall include: 

(1) The hours spent by each entity or 
individual; 

(2) A description of the specific serv-
ices performed and the rates at which 
each fee has been computed; and 

(3) Any expenses for which reim-
bursement is sought, the total amount 
claimed, and the total amount paid or 

VerDate Aug<31>2005 05:03 Jan 31, 2006 Jkt 208041 PO 00000 Frm 00378 Fmt 8010 Sfmt 8010 Y:\SGML\208041.XXX 208041



369 

Federal Housing Enterprise Oversight § 1705.24 

payable by the applicant or by any 
other person or entity. 

§§ 1705.13–1705.19 [Reserved] 

Subpart C—Procedures for Filing 
and Consideration of the Ap-
plication for Award 

§ 1705.20 Filing and service of the ap-
plication for award and related pa-
pers. 

(a) An application for an award of 
fees and other expenses must be filed 
no later than 30 days after the final 
disposition of the underlying adversary 
adjudication. 

(b) An application for award and 
other papers related to the proceedings 
on the application for award shall be 
filed and served on all parties in the 
same manner as papers are filed and 
served in the underlying adversary ad-
judication, except as otherwise pro-
vided in this part. 

(c) The computation of time for filing 
and service of the application of award 
and other papers shall be computed in 
the same manner as in the underlying 
adversary adjudication. 

§ 1705.21 Answer to the application for 
award. 

(a) Agency counsel shall file an an-
swer within 30 days after service of an 
application for award of fees and other 
expenses except as provided in para-
graphs (b) and (c) of this section. In the 
answer, agency counsel shall explain 
any objections to the award requested 
and identify the facts relied upon to 
support the objections. If any of the al-
leged facts are not already in the 
record of the underlying adversary ad-
judication, agency counsel shall in-
clude with the answer either sup-
porting affidavits or a request for fur-
ther proceedings under § 1705.25. 

(b) If agency counsel and the appli-
cant believe that the issues in the ap-
plication for award can be settled, they 
may jointly file a statement of their 
intent to negotiate a settlement. The 
filing of this statement shall extend 
the time for filing an answer for an ad-
ditional 30 days. Upon request by agen-
cy counsel and the applicant, the adju-
dicative officer may grant for good 
cause further time extensions. 

(c) Agency counsel may request that 
the adjudicative officer extend the 
time period for filing an answer. If 
agency counsel does not answer or oth-
erwise does not contest or settle the 
application for award within the 30-day 
period or the extended time period, the 
adjudicative officer may make an 
award of fees and other expenses upon 
a satisfactory showing of entitlement 
by the applicant. 

[65 FR 26732, May 9, 2000. Redesignated and 
amended at 65 FR 81328, Dec. 26, 2000] 

§ 1705.22 Reply to the answer. 

Within 15 days after service of an an-
swer, the applicant may file a reply. If 
the reply is based on any alleged facts 
not already in the record of the under-
lying adversary adjudication, the ap-
plicant shall include with the reply ei-
ther supporting affidavits or a request 
for further proceedings under § 1705.25. 

[65 FR 26732, May 9, 2000. Redesignated and 
amended at 65 FR 81328, Dec. 26, 2000] 

§ 1705.23 Comments by other parties. 

Any party to the underlying adver-
sary adjudication other than the appli-
cant and agency counsel may file com-
ments on an application for award 
within 30 calendar days after it is 
served, or on an answer within 15 cal-
endar days after it is served. A com-
menting party may not participate fur-
ther in proceedings on the application 
unless the adjudicative officer deter-
mines that the public interest requires 
such participation in order to permit 
full exploration of matters raised in 
the comments. 

§ 1705.24 Settlement. 

The applicant and agency counsel 
may agree on a proposed settlement of 
an award before the final decision on 
the application for award is made, ei-
ther in connection with a settlement of 
the underlying adversary adjudication 
or after the underlying adversary adju-
dication has been concluded. If the eli-
gible party and agency counsel agree 
on a proposed settlement of an award 
before an application for award has 
been filed, the application shall be filed 
with the proposed settlement. 
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§ 1705.25 Further proceedings on the 
application for award. 

(a) On request of either the applicant 
or agency counsel, on the adjudicative 
officer’s own initiative, or as requested 
by the Director of OFHEO under 
§ 1705.27, the adjudicative officer may 
order further proceedings, such as an 
informal conference, oral argument, 
additional written submissions, or, as 
to issues other than substantial jus-
tification (such as the applicant’s eligi-
bility or substantiation of fees and ex-
penses), pertinent discovery or an evi-
dential hearing. Such further pro-
ceedings shall be held only when nec-
essary for full and fair resolution of the 
issues arising from the application for 
award and shall be conducted as 
promptly as possible. The issue as to 
whether the position of OFHEO in the 
underlying adversary adjudication was 
substantially justified shall be deter-
mined on the basis of the whole admin-
istrative record that was made in the 
underlying adversary adjudication. 

(b) A request that the adjudicative 
officer order further proceedings under 
this section shall specifically identify 
the information sought on the disputed 
issues and shall explain why the addi-
tional proceedings are necessary to re-
solve the issues. 

[65 FR 26732, May 9, 2000. Redesignated and 
amended at 65 FR 81328, Dec. 26, 2000] 

§ 1705.26 Decision of the adjudicative 
officer. 

(a) The adjudicative officer shall 
make the initial decision on the basis 
of the written record, except if further 
proceedings are ordered under § 1705.25. 

(b) The adjudicative officer shall 
issue a written initial decision on the 
application for award within 30 days 
after completion of proceedings on the 
application. The initial decision shall 
become the final decision of OFHEO 
after 30 days from the day it was 
issued, unless review is ordered under 
§ 1705.27. 

(c) In all initial decisions, the adju-
dicative officer shall include findings 
and conclusions with respect to the ap-
plicant’s eligibility and an explanation 
of the reasons for any difference be-
tween the amount requested by the ap-
plicant and the amount awarded. If the 
applicant has sought an award against 

more than one agency, the adjudicative 
officer shall also include findings and 
conclusions with respect to the alloca-
tion of payment of any award made. 

(d) In initial decisions on applica-
tions filed pursuant to § 1705.4(a), the 
adjudicative officer shall include find-
ings and conclusions as to whether 
OFHEO made a demand that was sub-
stantially in excess of the decision in 
the underlying adversary adjudication 
and that was unreasonable when com-
pared with that decision; and, if at 
issue, whether the applicant has com-
mitted a willful violation of the law or 
otherwise acted in bad faith, or wheth-
er special circumstances would make 
the award unjust. 

(e) In decisions on applications filed 
pursuant to § 1705.4(b), the adjudicative 
officer shall include written findings 
and conclusions as to whether the ap-
plicant is a prevailing party and 
whether the position of OFHEO was 
substantially justified; and, if at issue, 
whether the applicant unduly pro-
tracted or delayed the underlying ad-
versary adjudication or whether special 
circumstance make the award unjust. 

[65 FR 26732, May 9, 2000. Redesignated and 
amended at 65 FR 81328, Dec. 26, 2000] 

§ 1705.27 Review by OFHEO. 
Within 30 days after the adjudicative 

officer issues an initial decision under 
§ 1705.26, either the applicant or agency 
counsel may request the Director of 
OFHEO to review the initial decision of 
the adjudicative officer. The Director 
of OFHEO or his or her designee may 
also decide, on his or her own initia-
tive, to review the initial decision. 
Whether to review a decision is at the 
discretion of the Director of OFHEO or 
his or her designee. If review is or-
dered, the Director of OFHEO or his or 
her designee shall issue a final decision 
on the application for award or remand 
the application for award to the adju-
dicative officer for further proceedings 
under § 1705.25. 

[65 FR 26732, May 9, 2000. Redesignated and 
amended at 65 FR 81328, Dec. 26, 2000] 

§ 1705.28 Judicial review. 
Any party, other than the United 

States, that is dissatisfied with the 
final decision on an application for 
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award of fees and expenses under this 
part may seek judicial review as pro-
vided in 5 U.S.C. 504(c)(2). 

§ 1705.29 Payment of award. 
To receive payment of an award of 

fees and other expenses granted under 
this part, the applicant shall submit a 
copy of the final decision that grants 
the award and a certification that the 
applicant will not seek review of the 

decision in the United States courts to 
the Director, Office of Federal Housing 
Enterprise Oversight, 1700 G Street, 
NW., Washington, DC 20552. OFHEO 
shall pay the amount awarded to the 
applicant within 60 days of receipt of 
the submission of the copy of the final 
decision and the certification, unless 
judicial review of the award has been 
sought by any party to the pro-
ceedings. 

SUBCHAPTER B [RESERVED] 
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